Dealing With Mass Atrocities and Ethnic Violence:

Can Alternative Forms of Justice be Effective?
A Case Study of Rwanda

A problem common to all countries noving from[ethnic viol ence]
to denocratic rule is howto deal with the past, and in
particular, howto deal with former |eaders and their
col | aborators responsi bl e for past egregi ous human rights
abuses. ... The solution nust take into account both the nature of
that society’'s past illness as well as the present and future
needs of such a society.
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During the one hundred days that foll owed the assassination
of their president on April 6, 1994, the inhabitants of tiny
African republic of Rmanda enbarked on what sone have descri bed
as the nost vicious genocide that the world has ever w tnessed.
In the period between early April and the mddle of July, sone
750, 000 to 800, 000 people, mainly of the mnority Tutsi tribe,
were massacred by nenbers of the Hutu majority. The
i nvol venent of the general population in the genocide was
incredible. The killings were carried out with unspeakabl e
cruel ty; neighbours killed nei ghbours; Hutu husbands killed their
Tutsi wives and their famlies; roving gangs tortured and raped
wonen then cut off their breasts before killing them people were
burnt alive, throwm dead or alive into pit latrines or drowned in
communal wells. Tutsis were hunted all over the country. There
were no safe havens. Sone of the worst massacres were directed
agai nst peopl e seeking refuge in churches or seeking nedical
assistance in hospitals. Everyone seened to join in the frenzy,

i ncluding police, priests, school teachers and bourgonei stres.

2. The popul ati on of Rwanda in 1994 was approximately 8 million. O this
popul ati on approximately 85 % were of Hutu origin and 15% were Tutsi .
Al t hough the majority of Tutsis were wi ped out in the genocide, the
br eakdown by percentage of the popul ation has renmained virtually the
same due to a huge influx of Tutsi refugees from nei ghbouring countries
when the Rwandan Patriotic Arny (RPA) took over control of the
government and formed the Government of National Unity.

3. Estimates as to the actual number of people nurdered range froma | ow of
300,000 to nearly one mllion. By Decenmber 1994, the Intelligence
Ofice in the United Nations Assistance M ssion for Rwmanda (UNAM R)
headquarters had counted nore than 350, 000 bodi es.
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As Gerard Prunier, one of the nost acconplished authors on Rwanda
points out, "the daily killing rate was at |east five tinmes that

of the Nazi death canps" of Wrld war Two.

Sone five years after the genoci de ended, Rwanda conti nues
to be haunted by its denons. |In the years follow ng the genocide
numer ous attenpts have been made to bring justice to the country,
closure on its horrific past, and reconciliation to its deeply
di vi ded people. Thus far, the prograns inplenmented to bring
about the rule of Iaw and the healing of the nation have been

| argel y unsuccessful .

This paper will reviewthe efforts that have been made to
establish the rule of law in Rwanda during the five years
follow ng the genocide. It will outline the nechanisns that were
instituted to deal with those responsible for visiting the
genoci de upon the country, and discuss the effectiveness of those
mechani sms in acconplishing dispute resolution and nati onal
reconciliation. There will also be an exam nation of the Gacaca

(a traditional African dispute resolution system) as a possible
tool to tackle the problemof dealing with those who had

commtted genocide and crinmes against humanity on one hand, and

Col unbi a University Press, 1995) at 237-238.
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trying to achieve national reconciliation on the other.

Background

As wth any society emerging froma brutal civil conflict,
Rwanda has faced the daunting chall enge of buil ding peace,
stabilizing its security situation, reconciling its popul ation
and preventing a relapse into violence. Gyven the culture of
ethnic hatred and inpunity that had been fostered in the country
during the years followng the term nation of Bel gian col onial
rule in 1959, and the deep wounds caused by the genocide itself,

this task has proven to be exceptionally difficult.
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of Lawin the Aftermath of Conplex Political Energencies"(1998) 5:3
I nternational Peacekeeping 1 at 2.



Fol |l ow ng the genocide Rwanda’s justice systemwas left in
di sarray. There was no police force left in the country. Many
of the country's police had taken part in the nmassacres; fearing
reprisals fromthe advanci ng Rmandan Patriotic Arny, they had
scranbl ed away to take refuge in neighbouring countries. Those
who had not fled were | ooked upon with suspicion by the new
government. As Marc Cousi neau points out, "Le systéene judiciaire
a été [aussi] paralysé par | e génocide et |a guerre. Des 750
magi strats en fonction en mars 1994, seuls 256 ont survécu aux
massacres, dont seize seul enent sont juristes.” Most of the
court houses in the country were left in ruins and the jails had
been ransacked. |In essence, the new governnment was faced with
buil ding a justice systemfromthe ground up, attenpting to

construct new foundations grounded in the rule of |aw

Breaking the Culture of Impunity

L' hi stoire du Rwanda depui s son i ndépendance de | a Bel gi que
atteste la réalité du postulat voulant que celui ou celle qui
choisit de ne pas respecter les principes de |'Etat de droit
choisit sinmultanénent de privil égier |'oppression et |le sang. De
1962, date de son indépendance, jusqu'a la victoire du Front
patriotique rwandais en juillet 1994, |le peuple rwandais a été
victime de massacres, de génocides, et de violations systém ques
des droits de |la personne, et, de facon générale, de tous les

ef fets pernicieux de |'exercice d un pouvoir arbitraire et absolu

exercé par un réginme qui échappait au contréle judiciaire.

7. During Operation Turquoise, the French arny re-established the Gendarnes
in the "Humani tarian Protection Zone". \hen the French left the RPA
noved in and di sm ssed nost of the remaining Gendar nes.

8. M Cousi neau, "L'établissement de |'Etat de Droit au Rwanda : un but
irréalisable" (1996-97) 28 Otawa L. Rev. 171 at 176.
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The early 1990’s in Rwanda, in particular, were
characterized by immunity from prosecution for those who partook
in violent acts against the Tutsi mnority. The governnent had
established a political and social climate in which | am essness
and an absol ute di srespect for the value of human life prevail ed.

As Payam Akhavan notes, "[at] the tine of the genocide in 1994,
no | egal steps had been taken agai nst those responsible for the
earlier and present massacres: there was no fear of punishnent."”

Consequently, when the orders to kill the Tutsis were
di ssem nat ed t hroughout the country in the days foll ow ng
Presi dent Habyarimana's death, none of those who joined in the
sl aughter had any fear that they woul d ever be held accountable

for their actions.

Wen t he new governnment took power in Rwanda follow ng the
victory of the Tutsi-dom nated Rwanda Patriotic Arnmy in July
1994, it publicly commtted itself to dealing with the

perpetrators of genocide in a just manner and in respect to the

10. P. Akhavan, "Justice and Reconciliation in the Great Lakes regi on of
Africa: the Contribution of the International Crimnal Tribunal for
Rwanda" (Spring 1997) 7 Duke Int'l & Conp. L.J. 325 at 334.

11. Presi dent Habyarimana was killed on the evening of 6 April 1994
when his presidential airplane was shot down by Hutu extrenists
who felt that he was selling out to the RPA. Wthin hours of the
crash his death was being blamed on the Tutsis, and Hutus were
bei ng encouraged to kill their neighbours. By the follow ng
norni ng the genocide was in full sw ng.



rule of law. In the days imediately followng its victory, the
new Government of National Unity had to determne howit would
adm ni ster justice to those who had been responsible for the
atrocities. As justice R chard Gol dstone, the first Chief
Prosecutor of the International Crimnal Tribunal for Rwanda and
Yugosl avia notes, a country energing froma period of chaos and
vi ol ence has four options for dealing wth those who were
responsi bl e for the viol ence:

1. grant a bl anket immunity from prosecution for past crinina
acts;

2. allow a regular justice systemto operate and ordinary
courts to try and sentence anyone proven guilty of crinmnal conduct;

3. establish a truth and reconciliation conmm ssion or its equival ent
in order to enable confessions of guilt for past human rights
abuses to be traded for indemification; or

4. establish a nmodified truth commi ssion under which the nost serious
of fenders remain subject to... prosecution

The Governnent of National Unity categorically rejected any
possibility of granting ammesty to those who had perpetrated the
violence. Wiile it was interested in devel opi ng i nnovative
met hods of dealing with crimnals under the rule of law, it was
equal ly determ ned that Rwanda’s culture of inpunity woul d have

to be stopped once and for all.

The ICTR

11. Gol dstone, supra note 1 at 492.



Legal experts tend to ignore the society's history, culture and

traditions, including its pre-existing legal traditions. Alien

| egal systems are designed (often based on the nodel of the

donor’s | egal system) and inmposed on the country with little or no

consul tation and scant know edge of the local ...culture and

hi story.

In the haste to deal with the afternmath of the genocide the
United nations set up the International Crimnal Tribunal for
Rwanda (I CTR) in the autum of 1994, and Rwanda adopted the
"Organic Law " one year later. Developed mainly by westerners,
both the Organic Law and the ICTR display little understandi ng of
the conplexities of Rwanda's society. Based on and dedicated to
a nodel of retributive punishnent, neither forum has been able to
effectively deal with the conplicated issue of what to do with

t hose who participated in the 1994 genoci de.

12. Mani, supra note 6 at 7.



The goals of the ICTR were to, “[bring] the perpetrators of
acts of genocide to justice [and to support] national
reconstruction and reconciliation.” Styled after the nodel of
the post World War Two tribunals in Nurenmburg, the ICTRis a
justice mechani sm based on western concepts of crimnal law It
enbodies the latest in European and western | egal procedures and
carries with it all of the rights and privil eges accorded to
t hose accused in western societies. It also incorporates western
forms of punishnment, many of which are foreign to traditiona

African societies.

For a variety of reasons, the governnment of Rwanda has been
opposed to the ICTR fromits very inception. The nost
contentious issues between Rwmanda and the | CIR revol ve around the
tribunal’s refusal to incorporate the death penalty as a form of
puni shment for the organizers and | eaders of the genocide
(Rwanda’s Organic Law includes the death penalty), jurisdiction,

and the location of the seat of the court. Procedural issues,

such as the recent rel ease of one of the primary | eaders of the

13. G Erasmus & N. Fourie, "The International Crimnal Tribunal for Rwanda:
Are all the |ssues Addressed? How Does it Conpare to South Africa's
Truth and Reconciliation Conmm ssion?" (1997) 321 International Revi ew of
the Red Cross 705 at 706.

14. The seat of the ICTRis in Arusha, Tanzania. Rwandan officials
protested the sel ection of Tanzania, arguing that the vast majority
Rwandans woul d never be able to participate in the forum \When the
resol ution establishing the ICTR was tabled at the UN Security Council
Rwanda, which was a non-permanent nmenber of the UNSC at the tine, was
the only country to vote against it.



genoci de, Jean-Bosco Barayagw za, because the tribunal was too
slowin bringing himto trial after his arrest, have led to a
strong condemation of the ICTR by Rwanda and its people and a

further distrust of the tribunal.

15. “Rwandan Genoci de Accused Freed by Tribunal” The National Post, 6
Novenber 1999 Al5.



The court also enjoys little respect fromthe peopl e of
Rwanda who see it as a foreign instrument. Mst Rwandans have no
means of accessing the court. The vast majority of themare far
too poor to travel to Arusha, and therefore cannot participate in
its forum There is virtually no television in the Rwanda, and
very few Rwandans have access to foreign or unbiased nedi a
reports. Consequently, the people do not get the opportunity to
hear how t he genoci de was pl anned and executed, nor do they get

to see the individuals who masterm nded the horrible events of

1994 being brought to justice. Insofar as the victinms of the
genoci de do not get the opportunity to face their abusers as

i ndi viduals they continue to collectivize the guilt of the Hutu,
the result of which is a severe inpedinent to nationa
reconciliation. As Payam Akhavan notes, in order for Rwanda to
nmove forward with reconciliation "the Tutsi nust absolve the Hutu
of indefinite collective responsibility for the genocide while

al so having a legitimate neans of vindicating their suffering

through a 'collective catharsis'."

Whereas the I CIR has been fairly successful in hunting down

16. The main source of information for nost Rwandans is the transistor
radio. Virtually every Rwandan fanm |y owns one. The main radio station
in the country, Radio Rwanda, is a governnent controlled entity and it
is used effectively to broadcast the government’'s messages. |n 1994,
the former governnent used the radio extensively to spread anti-Tuts
propaganda and to incite the Hutus to slaughter their nei ghbours.

17. Akhavan, supra note 10 at 338.



t hose | eaders of the genocide who fled Rmvanda in 1994, and gi ving
notice that the world community will not permt such heinous
crimes to go unpunished, but it has been very unsuccessful in its

obj ectives of healing or reconciling Rvanda’ s divided society.

The Organic Law

In early Novenber 1995, the Governnment of National Unity,
searching for solutions to its form dable internal |ega
probl ens, convened an international conference in Kigali on
"Genoci de, Inpunity, and Accountability.” The neeting brought
t oget her several dozen foreign | egal experts, as well as |eaders
from Rwandan society "..[to westle] with the manifold probl ens
of prosecuting the 1994 genocide."” Fromthe Kigali conference
energed the Organic Law "a classification schene to separate the
mai n organi zers of the genocide fromcrimnals with |esser
degrees of responsibility, and a uni que schene [devel oped
principally by WIliam Schabas of the University of Quebec at

Montreal ] ainmed at encouraging offenders to confess in exchange

18. W Schabas, '""Justice, Denocracy and |npunity in Post-genoci de Rnanda:
Searching for Solutions to Inpossible Problems"(1996) 7:3 Crim L. F.
523 at 528.

19. Ibid.

20. Organi ¢ Law On The Organization of Prosecution for O fenses
Constituting the Crine of Genocide or Crines Against Humanity
Commtted Since 1 Cctober 1990, J.O., 1996, Year 35, No. 17 at 14
(Rwanda) [hereinafter Organic Law]



for substantially reduced sentences;" in essence adopting the a
m xture of the second and fourth options as outlined by

ol dst one above.

Article two of the Organic Law creates four categories of

of fences as foll ows:

Cat egory 1: i ncl udes organi zers or planners of the genocide,
persons in positions of authority within the
mlitary or civilian infrastructure who conmitted

or encouraged genocide, ...notorious nurderers
who acted with great zeal...and persons who
conmitted acts of sexual torture. Penalty-
Deat h.

Cat egory 2: i ncludes individuals not in the first category
who conmitted nmurder or serious crines against
t he person that caused death. Penalty - life

i mprisonment.

Cat egory 3: t hose who committed other serious assaults
agai nst the person. Penalty - as per the Rwandan
penal code - 6 nonths to five years.

Cat egory 4: t hose who conmmitted of fences agai nst property.
Penalty - civil danages as agreed between the
parties.

The key elenents of the Organic Law are the procedures for
confession and guilty pleas as outlined in articles 4-16; a
procedure unusual in the civil law environnent in that it permts

a formof plea bargaining not normally found outside of the

21. Schabas, supra note 19 at 530. It should be noted that WIIiam Schabas
was not in favour of incorporating the death penalty into the Organic
Law:.

23. See Col dstone, supra note 12 and acconpanyi ng text.

22. Organi ¢ Law, supra note 21, Articles 2 and 14.



common | aw system In return for a confession and guilty plea
for an accused charged under either of the second, third or
fourth categories, there is provision for substantially reduced
penalties. Category one offenders can al so benefit fromreduced
sentences, but only if their confessions are nmade prior to their

nanmes being listed in the Oficial Gazette.

23. Ibid. Article 9. The Oficial Gazette is a list nmaintained by the
Rwandan Governnment. It contains the nanes of genoci de suspects and a
list of the crinmes of which the have been accused. It should be noted
that nost individuals registered in the Oficial Gazette were listed
prior to their arrests. There is little, if any realistic chance, that
a prisoner will be arrested for a category one crinme prior to having his
nane registered.



In spite of the good intentions of those who drafted the
Organic Law, its effectiveness was severely limted by the fact
that it is a system based on a western procedural nodel, a system
which is optimzed for dealing with small nunbers of accused at
any given tinme. Furthernore, the confession option provides
little incentive for the accused to tell the truth. Under the
Organic Law, category one offenders face the death penalty, in
spite of a confession, unless they confessed before being
registered in the Oficial Gazette. For those who had
participated in the genocide but had not already been listed in
the Oficial Gazette, there was little incentive to confess,
especially if they had not yet been indicted or arrested. Even
for those few who wi shed to confess, the sheer nunbers of people
incarcerated and awaiting trial w thout the benefit of habeas
corpus, plus the lack of defence counsel, nmade the option nearly

i npossi bl e.

Four years after the devel opnment of the Organic Law, sone

120, 000 people, crammed into severely overcrowded prisons inside

Rwanda, continue to await trial. |In many cases, the incarcerated
individuals still do not know the charges against them This
24. Ibid.

25. U S. Department of State: Rwanda Country Report on Human Rights
Practices for 1998, (Feb.26, 1999) on
[ine:<http://ww.state. gov/ww gl obal / human_ri ghts/ 1998 hrp_report/
rwanda. ht m >l ast accessed 27 October 1999.



situation has several very serious inplications for the national
reconciliation process. Realizing that approxi mately one percent
of all Hutu males are incarcerated, many are accusing the
Governnent of National Unity of carrying out “victor’s justice”
agai nst the Hutu popul ati on. As John Prendergast and David Snock
point out, “The inpartiality of the Rmandan justice systemw ||
be key to genuine reconciliation and social devel opnent. [ The]
Rwandan popul ati on needs to be convinced that the justice system
is being rebuilt in an inpartial manner....” This can only be
acconpl i shed by showi ng the average Rwandan citizen that the
justice systemcan function fairly and effectively. Due to the
vast nunbers incarcerated, and the inability of the court system
to deal with such a huge burden, there is little hope that under
the current schene the perception of victor’s justice can be

over cone.

Interest Versus Position

26. John Prendergast and David Snock, “Postgenoci dal Reconstruction:
Bui | di ng Peace in Rwanda and Burundi” (Septenber 1999) United States
Institute for Peace online:
<http://ww. usi p.org/oc/sr/sr990915/sr990915. ht m #encour agi ng>l ast
accessed 22 COctober 1999.



The conflict resolution process, and the manner in which the
[compl ex political enmergency] is brought to a close is of critica
i mportance both for determining the political context that energes
and for shaping the |ong-term prospects of peacebuil ding and the
restoration of the rule of |aw

When Rwandan Prinme M nister Pasteur Bizimungu opened the
Kigali Conference on COctober 31, 1995, he "...called for
i nnovative fornms of justice while at the sane tinme ruling out any

possibility of amesty."” It was the position of the Governnent of
national Unity that under the terns of the Convention for the
Prevention and Puni shnment of the Crinme of Genocide, to which it
was a signatory, it was obligated to punish those responsible for

t he viol ence that had devastated the country.

Al t hough M. Bizinmungu expressed his desire to devel op
i nnovative forns of justice, in adopting the position that
amesty was not to be considered he effectively set the tone that
commtted Rnvanda to the establishnment of a retributive crimnal

justice system It was inmmediately clear that “innovativeness”

27. Mani, supra note 6 at 6.

28. The Kigali Conference was hosted by the Rmvandan M nistry of Justice in
the autum of 1995. It was a gathering of |egal experts whose goal it
was to establish a justice systemw thin Rwanda which woul d focus on
dealing with those who were involved in ethnic crinmes between 1990 and
1994.

29. Schabas, supra note 19 at 529.

30. Convention on the Prevention and Puni shment of the Crine of Genoci de,
adopted Dec.9, 1948, 78 U.N.T.S. 277 (entered into force Januaryl2,
1951) [hereinafter: Genoci de Convention].



was to be focused on process design, not systemdesign. In
essence, the Kigali conference was limted fromits very

i nception to designing the procedures that Rwanda woul d i npl enent
in establishing a crimnal trial system one which would inpose
western style procedures and puni shnents on Africans, many of
whom have never left their jungle villages. By stressing its
position that all perpetrators nust be punished, instead of
focusing on its stated interests of establishing the rule of |aw
and bringi ng about national reconciliation, the Governnent of
Rwanda m ssed an opportunity to develop a truly innovative and

culturally appropriate justice system

Whereas it is clear that parties signatory to the Genocide
Convention are obligated to provide effective penalties to those
found guilty of the crime of genocide, the convention does not
contain sentencing provisions, nor does it stipulate the design
of the justice systemto be used. The CGenoci de Convention reads
in part:

Art .4. Persons conmitting genocide or any of the other acts
enunerated in

Article 3 shall be punished, whether they are constitutionally
responsi bl e

rulers, public officials or private individuals.

Art. 5. The Contracting Parties undertake to enact, in accordance

with

their respective Constitutions, the necessary legislation to give
effect to

the provisions of the present Convention and, in particular, to
provi de

ef fective penalties for persons guilty of genocide or any of the
ot her acts
enunerated in Article 3.

Art. 6. Persons charged wi th genocide or any of the other acts
enuner at ed



in Article 3 shall be tried by a conpetent tribunal of the State

in the
territory of which the act was committed, or

pena

by such internationa

tribunal as may have jurisdiction with respect to those

Contracting Parties
whi ch shall have accepted its jurisdiction.

31.

Ibid.



When one | ooks at the effectiveness thus far of both the ICTR and
the Organic Law, one has to question whether the sentencing
nmodel s being used are “effective.” Six years after the genocide,
approxi mately ninety percent of those charged or incarcerated

have still not been tried.

Had Rwanda focused on its interests when devel opi ng the
Organic Law, it mght well have adopted a conpletely different
systemthan the one currently in place. Wen Prine Mnister
Bi zi mungu categorically dism ssed ammesty at the outset of the
Kigali conference, the delegates to the conference interpreted
his position to nean that no fornms of punishnment found outside of
the contenporary western penal nodel woul d be consi dered. Thus,
the door to many other forns of punishnent, including
traditional African nodels, was closed. The result has been that
Rwanda i s burdened by an ineffective justice system and a

soci ety which has not yet cone to terns with its past.

Truth Commissions and Gacaca

“Exposure [to] the truth enables a society to nove beyond the pain and the

32. As of 15 May 2000, the ICTR had convicted 7 people. 1In 1998, under the
Organic Law , 22 individuals were sentenced to death and publicly
executed. Although nany nore have been sentenced to death, no
executions have been carried out since April 1998.

Sources: “ICTR Detai nees-- Status on 27 April 2000”, International
Criminal Tribunal for Rwanda, online: <http://www.ictr.org> | ast
accessed 15 May 00, and

“Rwanda: Human Ri ghts Devel opnents 1998”, Human Ri ghts Watch, online:
<http://ww. hrw. org/ hrw wor | dreport 99/ africal/ rwanda. ht M > | ast accessed
5 Nov 1999.



horror of the past.”

33. Gol dstone, supra note 1 at 486



It appears, as noted above, that there was an assunption
that when Prinme M nister Bizinmungu stated that there would not be
any ammesty granted, that the idea of truth comm ssions for
Rwanda was di sm ssed. The fundanental error the Kigal
Conference made in adopting this assunption was the m sconception
that truth comm ssions necessarily result in amesty for those
who participate. As Theresa Klosterman notes, “...truth
comm ssions serve four conpelling purposes: (1) establishing an
authoritative record of events; (2) providing flexibility over
formal prosecution; (3) laying a foundation for |ater
prosecutions; and (4) pronoting national reconciliation. Truth
conmm ssions also provide tools for giving victins catharsis and
deterring further violations of human rights.” |In the past two
decades there have been several truth conm ssions established to
deal with situations where there have been mass viol ati ons of
human rights. Wile some comm ssions have offered amesty to the
accused, others have not. Al have, however, provided “...an
effective way of ensuring that history is recorded nore

accurately and nore faithfully than woul d ot herwi se have been the

34. Theresa Kl osterman, “The Feasibility And Propriety O A Truth Conmi ssion
In Canbodi a: Too Little? Too Late?”(1998) 15 Ariz. J. Int'l & Conp. L.
833 at 856.

35. For a concise over-view of Truth Conm ssions in Chile, El Salvador and
South Africa see, E. Bradley, “lIn Search For Justice - A Truth and
Reconciliati on Comm ssion for Rwanda” (1998) 7 J. Int’'l L. & Prac.
129 at 136-137.



case.” It is this history which is crucial for a society energing
froma situation in which so many of its inhabitants have been

subj ected to massive human rights violations.

I nsofar as Tutsis and Hutus continue to live together as
nei ghbours, it is essential that they |learn not only about what
happened in their conmunities, but which of their neighbours were
or were not involved. Many of the survivors of Rwanda’s
genoci de do not know who organi zed the violence in their
nei ghbour hoods or, in many cases, which of their nei ghbours took
part in the killings. Nor do they know the fate of many of their
m ssing relatives. Al of this has led to a situation wherein
there is a | arge anount of secrecy, distrust and fear. As

Evel yn Bradl ey notes:

36. Gol dst one, supra note 1 at 489.



A truth commi ssion woul d provide the opportunity to recognize and
celebrate the lives of the many Rwandans who died. The stories of
the many Hutus, sonme of whomdied trying to save their fellow
Rwandan Tutsis, must be told and recorded. There is rightly much
Rwandan and international attention to the inportance of
i nvestigating the killings, nam ng those responsible, and bringing
themto court to answer charges of nass nurder. However, it is
al so fundanmentally inportant for the future of Rwanda for those
who resisted the killings to be chronicled, named and cel ebrat ed.
It would [also] afford perpetrators the opportunity to confess to
their crines and seek forgiveness. Only in this context can
reconciliation, in the sense of forgiveness and the re-
establ i shment of comunities, be attenpted.

37.

Bradl ey, supra note 37 at 145-146.



In an effort to boost the process of national
reconciliation, the Rnmandan governnent recently adopted a new
approach to dealing with those responsible for the genocide; an
approach whi ch accords nuch nore with the governnent’ s expressed
interests, and with Rnmanda’s culture. Under the | eadership of
Al oysi e Inyunba, the National Reconciliation Conm ssion
“...initiated consultations throughout the country on issues
related to coexistence. Perhaps its nost innovative mandate [was]
to monitor all governnent prograns to determ ne how they affect
peace, reconciliation, and national unity.” One of the
recomendati ons fromthe comm ssion was that Rwanda adopt the

traditional Gacaca, “a formof nediation performed by a village

council of elders, ... as a nethod of pronoting reconciliation at
t he communal |evel by pronoting justice through nediation.” In
38. Under the direction of the National Reconciliation Comm ssion, late in

1997, the Rwandan government transformed its brutal counterinsurgency
strategy into a much nore political and social effort, which within a
year, broke the back of the insurgency. Stability was restored to

nort hwest Rwanda, an area which had been subjected to continuous attacks
and incidents of ethnic violence since the beginning of the fornmer
government forces insurgency in Novenber 1994.

39. Prender grast, supra note 28.

40. Gacaca is a termused to describe a field of grass, or an open space in
whi ch, under traditional |law, menbers of a conmunity gather to arbitrate
di sputes. Cenerally the Gacaca is not used to address serious crimes.
It is likely that once it is functioning, the Gacaca will resenble a
restorative justice nodel, simlar in scope to the sentencing circles
found in Canadi an native conmunities.

41. “Rwandans Begin Task of Bringing to Justice the Perpetrators of
Genoci de” (Spring 1996) African Voices Volume 5, Nunmber 1 on line:
<htt p:// gopher.info. usai d. gov/regi ons/afr/abic/

avoi ces/ avspr 96/ avspr 96. ht m¥Rmandans Begi n Task of Bringing to
Justice the Perpetrators of Genoci de> | ast accessed 10 Novenber



March 1999, Justice Mnister Jean de D eu Mucyo announced that in
January 2000, the Gacaca systemwould be inplenented “... to try
accused people in the second and third categories of Rwanda's
genocide law.” Gacaca will not be available to those who are
|isted as category one prisoners. They will remain in the court
system and continue to be eligible for the death sentence under

the Organic Law.

[ The] tribunals will operate at four levels - cellule,
sector, commune and prefecture....” wth the aimof bringing
victinms and accused face to face to tell their stories.

Sentences wil|l be decided at the conpletion of each Gacaca. In
this manner, it is believed that justice will be swifter and
fairer. Many of those who have | angui shed in prison for years
will finally get their day in “court” in front of a jury of their
peers. It is hoped that through Gacaca the reconciliation

process will be rehabilitated and the rule of law will be

rest or ed.
1999.
42. Prender grast, supra note 28.
43, “I'RIN Update No. 636 for Central and Eastern Africa” (24 March 1999)

United Nations Ofice for the Coordination of Humanitarian Affairs

I ntegrated Regional Information Network for Central and Eastern Africa,
on line: <http://ww.sas. upenn. edu/ African_Studi es/Hornet/irin636.html >
| ast accessed 5 November 1999.



On its face, it appears as though the Gacaca is a solution
to many of the problens in Rvanda’ s justice system It nmay,
however, prove to have sone fatal flaws. As one Western observer
in Kigali points out, “... nbst Hutus were involved wth the
genoci de in sone capacity. Placing a genocidaire [soneone who
commtted genocide] in front of his conmmunity wll put the
community itself through a test of innocence or guilt.” Insofar
as one of the effects of the current Organic Law has been the
i sol ati on of Rwandan society into two canps (the Guilty Hutu vs
the Tutsi Victim, it may be very difficult to extract
confessions out of those who were responsible. The fact that the
Tutsis now control the country, and thus far have used very
brutal nethods to deal with insurgents and others that they
consider to be a threat, has caused a very real (although not
necessarily realistic) fear that those who do vol unteer
information will be severely punished once they confess. @G ven
the inpunity that the Hutus enjoyed for decades, many are
concerned that the new government will adopt the same policies of
impunity that the Habyarimana regine followed, allow ng the Tutsi

popul ation to take revenge once the perpetrators are exposed.

44. “Rwanda Attenpts an Atonenent” The Christian Science Monitor Electronic
Edition (5 August
1999), online: <http://ww. csnmoni tor. conm durabl e/ 1999/ 08/ 05/t ext/ p5s1. ht m
> | ast accessed 13 Novenber 1999.



Anot her possible inpedinent to Gacaca lies in what Mark
Drunbl describes as a “sense of noral anmbiguity...[and a] “world
where al nost no-one feels guilty.” Many of those involved in
the violence of 1994 refuse to acknow edge that there was a
genoci de, preferring to characterize their actions as a patriotic
duty. One of the nost common refrains fromthose who have
admtted killing their Tutsi neighbours is that they did so in
the context of the war their governnent was fighting against the
Rwandan Patriotic Front, and that all Tutsis were the eneny. In
many cases, spurred on by propaganda from Radio MIles Collines,
and by | ocal governnent officials, the Hutus were brain-washed
into believing that their nei ghbours were part of a Tutsi

conspiracy to take over the country and force Hutus into slavery.

The Gacaca process wll likely be presented with its nobst
significant challenge in communities in which the magjority of the
peopl e involved in the process were also participants in the
sl aughter. There is a very real possibility that the rule of |aw
could be undermined in such communities if persons who were
actually guilty are freed by their friends and rel atives.

Equally harnful to the process mght be a situation in which

45. M  Drumbl, "Rule of Law Anmid Lawl essness: Counselling the Accused in
Rwanda' s Domestic Genocide Trials" (1998) 29 Colunmbia H R L. Rev at
587. [hereinafter Drumbl ]
Al so see generally P. Gourevitch, We Wish to Inform You That Tomorrow We
Will be Killed With Our Families (New York: Farrar, Straus and G roux,
1998) at 303-318.



peopl e are unjustly accused and hel d accountable due to a | arge
Tutsi population in the area. The potential for such

ci rcunstances is very high

| f the Gacaca systemis to work, then it nust be nonitored
and overseen by people who are educated and trained for their
responsibilities. Thus far, the lack of qualified and non-bi ased
arbitrators has been one of the nost significant inpedinents to
t he establishnment of a Rwandan justice system In order for the
Gacaca to work effectively, both Hutu and Tutsi wll have to be
convi nced that under the regime that justice will be done fairly,
no matter who the accused or who the victimis. Many observers
have noted that an increased nunber of educated and inparti al
Hutu arbitrators and/or foreign observers will be key to ensuring
t he success of the Gacaca. Only through seeing non-Tutsis
meani ngfully involved in the systemw || the Gacaca wn the
confidence and trust of those who stand accused. Only then w |
the truth of the genocide begin to be told by those who carried

it out.

Conclusion




Witing about the Rwandan genocide in 1995, Gerard prunier
stated that, “The immensity of the crinme cannot be dealt with
t hrough noderate versions of European crimnal | aw made for
radically different societies.” He was correct. Although the
concept of Gacaca was considered in the Kigali conference in the
autum of 1995 it was dism ssed as a possibility since it did not
fit with the nodels of justice that were famliar to the majority
of those who had gathered. The result of the Kigali Conference
was the devel opnent of an Organic Law which, as nany observers
noted, was bound to fail, if for no other reason than the Rwandan
justice systemwas conpletely incapable of handling such an

enor nous t ask.

VWhen Prime M nister Bizinungu di smssed the idea of amesty,
he set the tone for the devel opnent of the Organic Law. By
focusi ng on the aspect of punishnent, the last step in the
justice process, the opportunity to create a truly innovative
justice systemwas forecl osed before the conference even got

under way.

It is quite apparent that those at the Kigali Conference
were of the inpression that the Genocide Convention requires
“puni shment” in the western neaning of the word. However

articles five and six of the convention require only that accused

46. Pruni er, supra note 4 at 265.



persons “shall be tried by a conpetent tribunal of the State in
the territory of which the act was commtted, or by such

i nternational penal tribunal as may have jurisdiction with
respect to those Contracting Parties which shall have accepted
its jurisdiction.”, and that the tribunal shall “...Provide
effective penalties for persons guilty of genocide.” The Genoci de
Convention neither stipulates the type of punishnment nor the type
of justice system Al that is required is that the tribunal

shal | be conpetent and that the penalties shall be effective.

It is understandable, given international |awers’ general
abhorrence for inpunity, that a gathering of themto design a
| egal systemw || incorporate the Nurenburg nodel of dealing with
war crinmes and other issues of international |aw. However, it
must al so be kept in mnd that not all societies are the sane.
International (and national) responses to issues such as those in
Rwanda need to be sensitive to both the differences and
commonal ities between various societies and their concepts of
law. |In many ways, intra-societal violence is anal ogous to
famly viol ence. Fam | i es which have been victimto violence do
not heal sinply by placing the offender(s) in jail. Just as

there are nunmerous procedures and nethods for attenpting to heal

47. Genoci de Convention, supra note 32, Article 6.

48. Ibid, Article 5.



the scars of famly violence, so should there be for dealing with

violence within a community or nation.

As Rama Mani notes, a country energing fromchaos faces
three challenges: clarifying the concept of the rule of |aw
recogni zing the political nature of the task, and, incorporating
the local population in rule of |aw prograns. The Gacaca was
rejected because it did not fit into a preconceived notion of
what justice should | ook Iike. By overlooking the Gacaca in 1995
t he Rnandan governnent denied its people the opportunity to
establish and deal with the story of the genocide while it was
till fresh and rel atively undesecrated. This traditional form of
cultural law had within it the tools to support nati onal
reconciliation and to establish a permanent record of what really
happened in Rwanda. Rwanda’s people have had five years to
solidify their positions and reinforce in their owm mnds their
own versions of what occurred in 1994. Nei ghbours have |ived
together in fear of one another; one fearing retribution, the
other fearing a recurrence of the past. Many have desi gned
i ngeni ous net hods of coping wth the past and are unwlling to
revisit those horrible tines. Persuading these people to cone
out of their shells and address the horrors of the past will be a

monunment al t ask.

49. Mani, supra note 3 at 8.



The chal | enge Rwanda faced and continues to face in the
aftermath of the genocide is incredible. The fledgling
governnment, faced with an enornous task shoul d be comended for
bringi ng together experts fromaround the world to help it build
a new justice systemout of the ashes. The fact that it |ost
sight of its nost inportant goals in the process is
under standable. |If anything positive can conme fromthe |ast four
years of the Organic Law, it should be the acknow edgenent t hat
the western crimnal | aw nodel m ght not be the nost effective
nmodel for dealing with conplex | egal problens in non-western
societies, and that traditional fornms of conflict resolution and
truth finding mght be effective nmethods with which to deal with
a wde variety of conflicts. Therefore, they should not be
categorically dismssed in favour of systenms which are inherently

foreign to the target culture.

In January Rwanda w |l institute the Gacaca, a systemt hat
it rejected four years ago. Gacaca will likely prove to be
effective in at |east sonme communities, especially if it gets the
proper |evels of support and expertise it needs in order to
function. In many conmunities, however, the success of Gacaca is
likely to be limted, but it will at |east convey the nessage
that the governnment is serious about resolving the huge probl ens
it is facing with respect to the thousands of people currently

detained and waiting trial.



The ICTR and the Organic Law have fail ed Rvanda. Gacaca is
likely the | ast chance that the governnent has to establish a
society in which the rule of lawis seen as being suprenme and
“national reconciliation” is sonething nore substantive than the
name of a governnent comm ssion. To sonme, Gacaca nmay seemto be
a programwith very little potential. Ohers regard it as a
solution to Rmanda’s probl ens and have been proponents of the
process since before the Organic Law was incorporated. 1In either
case, it is highly likely that it will be an inprovenent over the
systemthat is currently struggling to operate in Rwmanda. Even
nore inportantly, it is probable that it wll be seen by many as
a governnment attenpt to involve the population in the justice
system and as a tool which enpowers the people to participate in
society. It wll likely not be the perfect solution to Rmanda’s
probl ens but, as Theresa Kl osterman notes, “ A step toward

justice may be better than no justice at all.”

50. Kl ost erman, supra note 36 at 869.



